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COMPLAINT

(Tr. pp. 1,3,4,5,6,7,8)

The complaint alleges that the plaintiff, LESTER F.

MURRAY, is a resident of the State of Illinois, that the

plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY is a corporation of California, and that the de-

fendant, LOUIS McFARLAND, is a resident of the State

of Idaho.

That the plaintiff, PACIFIC EMPLOYERS' INSUR-
ANCE COMPANY, joins with the plaintiff, LESTER F.

MURRAY, in bringing this suit because at the time of

his injury he was acting in the course of his employment,

and the plaintiff, PACIFIC EMPLOYERS' INSURANCE



COMPANY, paid to him Workmen's Compensation bene-

fits in the amount of Two Thousand Eight Hundred

Thirty-Nine and 22/100 Dollars (2,839.22).

That the plaintiff, LESTER F. MURRAY, brings

suit against the defendant complaining that he was per-

manently injured as a result of the accident and claims

damages over and above the amount paid to him for

compensation.

That on the 2nd day of October, 1951 in the after-

noon, the plaintiff, LESTER F. MURRAY, while driving

his 1951 Plymouth automobile in a northerly direction on

Highway 91-191 and in the town of Downey, Idaho, was

run into by the defendant, who was operating his truck

upon said highway at said time and place; that the de-

fendant was careless and negligent in the operation of

his said truck and in causing permanent injuries to the

plaintiff, LESTER F. MURRAY; that the defendant was

negligent in failing to maintain a proper lookout to the

South, and that the defendant was negligent in making a

left turn across the highway into the path of the plaintiff's

car; that the defendant did not have his truck under

control; that the defendant made a left-hand turn across

the center line of the highway, and drove his truck into

the car being operated by the plaintiff, LESTER F.

MURRAY, at a high speed considering the proximity of

the plaintiff's automobile.

Further, that the defendant was negligent in opera-

ting his said motor vehicle upon the wrong side of the

roadway and upon that side being lawfully used by the

plaintiff, LESTER F. MURRAY; that the defendant was

negligent in failing to yield the right of way to the

plaintiff, LESTER F. MURRAY; that as a result of such

negligence on the part of the defendant, the plaintiff,

LESTER F. MURRAY, received severe, painful, disabling

and permanent injuries, all to his damage in the amount

of Fifty Thousand Dollars ($50,000.00), and that the



plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY, by reason of the foregoing were damaged to the

amount of Two Thousand Eight Hundred Thirty-Nine

and 22/100 Dollars ($2,839.22).

ANSWER
(Tr. pp. 9, 10, 11, 12, 13, 14)

The answer of the defendant alleges that the Amend-

ed Complaint does not state a cause of action, denies

that the Pacific Employers' Insurance Company is a cor-

poration of California on information and belief, and

denies, on information and belief, that they are qualified

to do business in Utah and Idaho; and admits that

LESTER F. MURRAY is a resident of Utah.

Defendant likewise denies, on information and belief,

that the plaintiff, LESTER F. MURRAY, was entitled

to Workmen's Compensation by reason of the fact that

he was acting within the course of his employment, and

denies that the plaintiff, PACIFIC EMPLOYERS' IN-

SURANCE COMPANY, paid out Two Thousand Eight

Hundred Thirty-Nine and 22/100 Dollars ($2,839.22), or

any other sum.

The defendant admits that the plaintiff, LESTER F.

MURRAY, was driving a sedan in a northerly direction

on Highway 91-191, and admits the defendant was opera-

ting a truck filled with grain, but denies that a collision

occurred as a result of the defendant's negligence, and

denies any permanent injuries were suffered by the plain-

tiff, LESTER F. MURRAY.
The defendant, on information and belief, further

denies that the plaintiff, LESTER F. MURRAY, was an

employee of the Inland Empire Insurance Company, and

denies, on information and belief, that he was acting in

the course of his employment.

Further answering, the defendant admits the plaintiff,



LESTER F. MURRAY, was injured, but denies the in-

juries were occasioned by negligence on the part of the

defendant, and states he is not aware of the type or

kind of injures sustained by the plaintiff, LESTER F.

MURRAY.
Further, the defendant answers the plaintiff's Com-

plaint and alleges that the plaintiff, LESTER F. MUR-
RAY, was not using due care and caution to avoid the

accident, and that the injuries sustained by him, if any

were contributed to by his own fault and carelessness.

Further, the defendant answers and alleges that the

plaintiff, LESTER F. MURRAY, did not exercise ordinary

care or prudence to avoid the accident and that the in-

juries, if any, were contributed to and caused by his fault

and carelessness, and further alleges that the negligence

of the plaintiff, LESTER F. MURRAY, was imputed to

the employer, PACIFIC EMPLOYERS' INSURANCE
COMPANY.

Further, the defendant alleges that the negligence of

the plaintiff, LESTER F. MURRAY, was the sole cause

of the injuries sustained by him. Further, the defendant

alleges that the said plaintiff, LESTER F. MURRAY did

not use care or prudence to avoid the accident, and that

such failure on his part is imputed to the plaintiff, PA-

CIFIC EMPLOYERS' INSURANCE COMPANY.
Further, the defendant alleges that the plaintiff,

LESTER F. MURRAY, failed to see or notice or give way

to the defendant when there was sufficient time to avoid

the collision.

Further, the defendant prays that the plaintiffs, and

neither of them, take anything by reason of said com-

plaint.

JURISDICTION

This is a suit of civil nature between citizens of

different states wherein the amount in controversy ex-



ceeds Three Thousand Dollars, ($3,000.00), exclusive of

interest and costs, and the United States District Court

has jurisdiction by virtue of the provisions of Title 28,

Section 41 U.S.C.A. (Judicial Code Section 24, Amended).

This appeal is from a final udgment of the United

States District Court for the Eastern District of Idaho.

The United States Court of Appeals for the Ninth Circuit

has appellate jurisdiction by virtue of the provisions con-

tained in Title 28 U.S.C.A. (Judicial Code Section 128,

Amended).

STATEMENT OF THE CASE

The instant action is one brought by Appellants

LESTER F. MURRAY and PACIFIC EMPLOYERS'
INSURANCE COMPANY against the defendant, LOUIS
McFARLAND.

The plaintiff, LESTER F. MURRAY, claims damages

by reason of the fact that he was involved in an auto-

mobile accident as a result of which he sustained painful,

severe, and permanent personal injuries; that the other

plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY, claims damages against the defendant as a result

of said accident and as a result of their being required

to pay to the said LESTER F. MURRAY the sum of

Two Thousand Eight Hundred Thirty-Nine Dollars and

Twenty-Two Cents ($2,839.22) Workmen's Compensa-

tion and medical and hospital expense.

On or before the 2nd day of October, 1951, at ap-

proximately 3:30 in the afternoon of said day, the plain-

tiff, LESTER F. MURRAY, was driving his Plymouth

motor vehicle along and upon Highway 91-191, and at

said time and place was proceeding in the operation of

said car in a generally northerly direction. He was then

operating his said car within the geographical confines

of the Village of Downey, Idaho. The defendant at said

time and place was likewise operating his motor vehicle.



which was a large truck loaded with grain, in a generally

southerly direction along and upon said highway. A col'

lision occurred between the truck being operated by the de-

fendant and the motor car being operated by the plaintiff,

LESTER F. MURRAY, when defendant attempted to

make a left turn across the highway.

There leads off from said highway hereinbefore re-

ferred to a roadway which goes in a generally easterly

direction, said roadway taking off to the east approxi-

mately 45 to 50 feet south of the point of impact between

the two vehicles. (Tr. pp. 21, 22, 23, 24).

The said motor vehicles, and both of them, came to

rest after the collision upon the easterly side of said road-

way. It is undisputed that said collision occurred near

the east edge of the oiled portion of said highway 91-191;

that after the vehicles came to rest the right front fender

and bumper of said truck was lodged against the left front

door of the car being operated by the plaintiff, LESTER
F. MURRAY. (Tr. p. 27).

As a result of said collision, the plaintiff, LESTER
F. MLIRRAY, received extensive and permanent injuries;

whereas before said accident he was in good health and

not suffering from the conditions from which he suffered

at the time of the trial and after the accident.

The case was tried before a jury and before the Hon-

orable Chase A. Clark, District Judge of the District

Court of the United States in and for the State of Idaho,

in and for the Eastern Division.

At the time the plaintiffs rested, the defendant moved

for directed verdict (Tr. p. 90). The Court granted de-

fendant's Motion for Directed Verdict and prepared a

verdict for the defendant and handed the same to a mem-

ber of the jury and asked her to sign the same (Tr. pp.

91, 92, 93, 94, 95) upon the ground that the plaintiffs

had failed to prove negligence on the part of the de-

fendant.



QUESTIONS PRESENTED

1) Should the Trial Court have held under the

circustances and the evidence, as the same was introduced,

that the plaintiffs had failed to prove that the defendant

was guilty of negligence?

2) Should the Trial Court have held, as a matter

of law, that the evidence of negligence on the part of

the defendant was insufficient to submit the question of

negligence to the Jury for their consideration?

3) Should the Trial Court have considered that

the evidence that had been introduced by the plaintiffs,

under the law of the State of Idaho which was applicable

to the case, was sufficient to submit to the Jury the

question as to the defendant's negligence, and the same

being the proximate cause of the accident?

The foregoing questions are presented by the de-

fendant's Motion for Non-Suit and the evidence intro-

duced by the plaintiffs at the trial, and by the Court's

Memorandum Decision. (Tr. pp. 90, 91, 92, 93, 94, 95,

Tr. pp. 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32,

33, 34, 35, 36, 37, 38, 39, 45, 46, 47, 48, 49, 50, 51, 52,

53, 54, 55, 56, 57, 58, 59, 61, 62, 63, 64, 65, 67, 68).

SPECIFICATIONS OF ERRORS

I.

The Trial Court erred in granting defendant's Motion

for Non-Suit which said Motion was made at a time when
the appellants had rested. The said Motion was granted

upon the proposition that the appellants, in their said

case, had failed to prove that the defendant was negligent

where, as a matter of fact, the evidence at the time the

plaintiffs rested conclusively showed that the defendant

was guilty of violating the statutes of the State of Idaho

with respect to the use of roadways, and was therefore

guilty of negligence per se.
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II.

The Trial Court erred in granting defendant's Mo-
tion for Non-Suit at the time the plaintiffs rested in this:

that it was for the jury to say or to determine whether

or not the defendant, by his actions and conduct in the

operation of his said truck, had violated the laws of the

State of Idaho with respect to the operation of motor

vehicles upon the highways of the State.

III.

The Trial Court erred in granting defendant's Motion

for Non-Suit after the plaintiffs had rested for the reason

that it was a question for the jury to determine whether

the defendant's actions constituted that degree of care

and prudence that is required by law.

IV.

The Trial Court erred in refusing to submit to the

jury the question of whether or not the evidence at the

time the plaintiffs rested indicated or showed that the de-

fendant was negligent and that such negligence was the

proximate cause of accident and resultant injuries to the

appellant, LESTER F. MURRAY.

V.

The Trial Court erred in granting defendant's Motion

for Non-Suit and in holding as a matter of law that the

plaintiffs had failed to produce sufficient evidence of de-

fendant's negligence so that that question became a ques-

tion for the jury's consideration.

ARGUMENT

The simple question presented by this Appeal is

whether or not the Honorable Chase A. Clark was justi-

fied under the law in granting defendant's Motion for

Non-Suit or directed verdict in this action. In support of

the contention that the action of the Trial Court was



wrong, Appellants submit the following statutes and le-

gal propositions:

I.

MEETING OF VEHICLES. Drivers of vehicles pro-

ceeding in opposite directions shall pass each other to the

right, each giving to the other at least one-half of the

main traveled portion of the roadway as nearly as pos-

sible.

(Section 49-511, Idaho Code)

II.

DRIVE ON RIGHT SIDE OF HIGHWAY. Upon
all highways of sufficient width, except upon one-way

streets, the driver of a vehicle shall drive the same upon

the right half of the highway and shall drive a slow

moving vehicle as closely as possible to the right-hand

edge or curb of such highway, unless it is impracticable

to travel on such side of the highway and except when
overtaking and passing another vehicle subject to the

limitations applicable in overtaking and passing set forth

in Sections 49-512 and 49-513.

(Section 49-509, Idaho Code)

III.

TURNING AT INTERSECTIONS. The driver of

a vehicle intending to turn at an intersection shall do as

follows:

(a) Both the approach for a right turn and a right

turn shall be made as close as practical to the right-hand

curb or edge of the roadway.

(b) Approach for a left turn shall be made in that

portion of the right half of the roadway nearest the center

line thereof and after entering the intersection the left

turn shall be made so as to leave the intersection to the

right of the center line of the roadway being entered.

(Section 49-516, Idaho Code)
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IV.

WHEN SIGNAL REQUIRED, (a) No person

shall turn a vehicle from a direct course upon a highway

unless and until such movement can be made with reason-

able safety and then only after giving a clearly audible

signal by sounding the horn if any pedestrian may be af-

fected by such movement or after giving an appropriate

signal in the manner hereinafter provided in the event any

other vehicle may be affected by such movement.

(b) A signal of intention to turn right or left shall

be given continuously during not less than the last 100

feet traveled by the vehicle before turning.

(c)

(d) Signals herein required shall be given either by

means of the hand and arm or by a signal lamp or signal

device of a type approved by the department, but when

a vehicle is so constructed or loaded that a hand and arm

signal would not be visible both to the front and rear

of such vehicle then said signals must be given by such a

lamp or device.

(e) All signals herein required given by hand and

arm shall be given from the left side of the vehicle in the

following manner and such signals shall indicate as fol-

lows:

1. Left turn. Hand and arm extended horizon-

tally.

2. Right turn. Hand and arm extended up-

ward.

3. Stop or decrease speed. Hand and arm ex-

tended downward.
(Section 49-519, Idaho Code)

V.

KEEP TO THE RIGHT IN CROSSING INTER-
SECTIONS OF RAILROADS. In crossing an intersec-

tion of highways or the intersection of a highway by a
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railroad right of way, the driver of a vehicle shall at all

times cause such vehicle to travel on the right half of

the highway unless such right half is obstructed or im-

passable.

(Section 49-510, Idaho Code)

VI.

When one motor vehicle collides with another to his

left of the center line of the highway, he is prima facie

guilty of negligence which is prima facie deemed a

proximate cause of any damage resulting.

Hamilton v. Carpenter,

49 Idaho 629, 290 Pac. 724.

VII.

In action for damages in a headon collision between

automobile and truck at "Y" intersection, whether auto-

mobile was on its right side of highway at moment of

accident and motorist's speed were questions for the jury.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460.

VIII.

In action for damages in a headon collision between

automobile and truck at "Y" intersection, truck driver's

negligence and motorist's contributory negligence were for

the jury's consideration.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460.

IX.

The purpose of the vehicle law of the State of Idaho

is to enjoin vigilance and caution at all times upon all

travel on the highways. Such vigilance must be com-

mensurate with conditions and emergencies that suddenly

arise in modern highway travel. The vehicle law anticipates

that ordinarily cars meeting on the highway should pass

each to the right of the other. Therefore, when one collides

with another to the left of the center of the highway, he
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is prima facie guilty of negligence, which is prima facie

deemed a proximate cause of any damage resulting.

Stuart V. McVey,
59 Idaho 740, 87 Pac. 2d 446.

X.

If, after considering all the evidence of negligence

and the inferences that may be deduced therefrom the

court is in doubt whether reasonable men, in viewing all

the evidence, might arrive at different conclusions, such

question of negligence is a "question of fact" for the jury

and becomes a "question of law" for the court only in

clear cases entirely free from doubt.

Owen V. Taylor,

62 Idaho 408, 114 Pac. 2d 258;

Simmons v. Trowbridge,

69 Idaho 70, 202 Pac. 2d 1085;

Ford V. Connell,

69 Idaho 183, 204 Pac. 2d 1019;

Wilde V. Hansen,
70 Idaho 8, 211 Pac. 2d 153;

Alsup V. Saratoga Hotel, (Idaho)

229 Pac. 2d 985;

Dawson v. Salt Lake Hardware Co.,

64 Idaho 666, 136 Pac. 2d 733.

XI.

Where the minds of reasonable men might differ, or

where different conclusions might be reached by different

minds, the question as to the existence of negligence and

contributory negligence are for the jury.

Stallinger v. Johnson,

65 Idaho 101, 130 Pac. 2d 460;

Denton v. City of Twin Falls,

54 Idaho 35, 43, 28 Pac. 2d 202;

Call V. City of Burley,

57 Idaho 58, 69, 62 Pac. 2d 101.
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XII.

Whether or not appellee's truck was illegally on the

left'hand side of the road or the wrong side of the road,

is a question for the jury.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460;

Asumendi v. Ferguson,

57 Idaho 450, 460, 65 Pac. 2d 713;

Evans v. Davidson,

58 Idaho 600, 615, 77 Pac. 2d 661.

XIII.

Upon a motion for non-suit or directed verdict, the

evidence must be construed in the light most favorable to

the plaintiff.

Allen V. Oregon Shortline R.R.,

60 Idaho 267, 90 Pac. 2d 707;

Branson v. Northern Pac. R.R. Co.,

55 Idaho 22, 41 Pac. 2d 629.

XIV.

The rule is that upon a motion for non-suit or direct-

ed verdict, the evidence must be construed in the light

most favorable to the plaintiff. Where the question de-

pends on a state of facts from which different minds may
honestly draw different conclusions on that issue, the

question must be submitted to the jury for determina-

ion. Where the facts are disputed or inferences therefrom

are reasonably disputable, the question is one for the

jury.

Claris v. Oregon Shortline R.R. Co.,

54 Idaho 568, 33 Pac. 2d 348.

XV.
Where a driver of a vehicle is killed or incapacitated

so as to be unable to testify as to his exercise of care at

the time of collision or accident, a rebuttable presumption

arises that he was acting with due care, which presump-
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tion is given effect as prima facie evidence, unless the pre-

sumption is satisfactorily rebutted or a fact contrary to

the presumption is proved.

Dept. of Finance v. Union Pac. R.R.,

61 Idaho 484, 104 Pac. 2d 1110.

XVI.

It is proper for the Court to instruct the jury that

if they find that the claimant or operator of a car had

suffered a total lapse of memory of the occurrence of

the collision or the events leading up to its occurrence,

then there is a presumption created by law that such per-

son was exercising due and proper care for the protection

of his person and preservation of his life, and this pre-

sumption in itself is sufficient to constitute prima facie

evidence at the time of the accident that the actor was

free from contributory negligence.

Dept. of Finance v. Union Pac. R.R.,

61 Idaho 484, 104 Pac. 2d 1110.

The plaintiff's first witness dealing with the subject

of negligence was one JOHN R. TILLOTSON, who was

the Marshall at Downey, Idaho, who arrived at the scene

of the accident shortly after the collision and who testified

that the plaintiff, LESTER F. MURRAY, was driving a

1951 sedan and the defendant was driving a 2-ton truck

loaded with grain; and that at the time he saw the two

vehicles, they were practically off of Highway 91-191 and

to the east side of the said roadway. The truck which

was being operated by the defendant was facing a little

bit to the south and east, and the sedan which had been

driven by Mr. Murray was facing a shade to the north and

east, and at the time he first arrived, the automobiles were

still together (Tr. 21, 22); that the right front of the

truck was jammed against the left center of the sedan;

and that said cars came to rest after said accident upon

the east side of the roadway; that said highway 91-191

runs generally in a north and south direction; and that
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there are two lanes of traffic upon said roadway; and

that the roadway is divided by a center line; that there

is a side road which takes off Highway 91 --191 in an

easterly direction some distance south of the place where

the two vehicles came to rest (Tr. 23) and approximately

45 or 50 feet south of where the two vehicles came to

rest, there is a stop sign indicating a stop for traffic using

said east and west roadway and coming on to Highway

91-191 (Tr. 24); that the distance was 36 feet from the

oiled pavement to the right front corner of the truck

after it had come to rest; that the distance from the rear

of the truck to the edge of the highway was 12'V2 feet

(Tr. 26); that the point of impact of the two vehicles

was five feet from the edge of the oil or the gravel portion

of said highway; that it was 11-Vz feet from point of

impact to where both vehicles stopped; that at the time

the Marshall arrived at the scene of the accident, Mr.

McFarland was standing by the side of his truck, and Mr.

Murray was in a somewhat cramped position and un-

conscious in the front seat of his car (Tr. 30) ; That there

was some wheat spilled on the roadway at the time of the

accident. (Tr. 26).

The witness, Weldon Nye, testified that he was a

short distance south of where the accident occurred, and

that after hearing a crash, he looked out of the window

and he observed a truck pushing a new Plymouth. The

front bumper was in contact with the car and was push-

ing it off the road; and that at that time the truck was just

north of the intersection and was going toward the town

of Downey onto the intersecting road, which would be

southeast; that the Plymouth automobile, the car being

driven by the plaintiff, LESTER F. MURRAY, was

driving along the roadway in a northerly or northeast

direction, and that the bumper of the truck was in direct

contact with the center structure of the car driven by

Burray and on the left side (Tr. 45, 46, 47).
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The witness, Weldon Nye, then hurried to the scene

of the accident and at the time he arrived there, shortly

after the collision, the truck being previously driven by

the defendant and the car being previously driven by

Murray were off the highway to the east side. He further

observed at that time that Mr. Murray, appellant herein,

was in the touring car; and that there was present upon

the highway a quantity of grain, and that the grain upon

the highway indicating the point of impact was to the

rear and right of the truck and was spilled in a sort of

semi-circle; and further, that the broken glass, observed

by the witness Nye, was slightly to the east of the main

traveled portion of Highway 91-191; and that the point

of impact appeared to be in the neighborhood of five feet

east of the east shoulder of said roadway (Tr. 54, 55),

The facts of the case as elicited by the witnesses who
testified concerning the accident clearly and uncontradic-

torily show that the plaintiff, MURRAY, stopped his car

at a stop sign a considerable distance south of the place

where the accident occurred. After stopping his car, he

drove on to Highway 91-191 and proceeded north along

said highway; that a collision occurred between the truck

being driven by the defendant and the motor vehicle being

driven by the plaintiff, LESTER F. MURRAY, at a point

near the east shoulder of highway 91-191, and 50 feet

north of the intersecting road onto which defendant pre-

sumably intended to proceed. (Tr. 23, 24).

The plaintiff, LESTER P. MURRAY, was in Court

during the time the case was tried but by reason of the

severity of the injuries suffered by him, he had suffered

retroactive amnesia and was unable to remember events

that occurred immediately before the accident. (Tr. 65).

His condition was corroborated by the attending phys-

icians. (Tr. 19, 88).

The physical facts, however, and the testimony of

the witness, Nye, and of the witness, Tillotson, clearly
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show that the truck being driven by the defendant had

undertaken to make a left-hand turn from the west, or

right-hand side of Highway 91-191, across the center line

thereof, and on to the roadway intersecting Highway 91-

191, which said roadway leads over to the main business

district of Downey. That the plaintiff, LESTER P. MUR-
RAY, was proceeding down the east side of the highway,

his proper side.

Notwithstanding these facts, the Trial Court held

that there was no evidence of negligence on the part of

the defendant. Although Section 49-5 1 1 of the Idaho

Code provides that drivers of vehicles proceeding in op-

posite directions shall pass each other to the right, each

giving to the other at least one-half of the main traveled

portion of the roadway as nearly as possible, the evi-

dence clearly shows in this case that the operators of

these two cars were proceeding in opposite directions

and clearly shows that the defendant did not pass to the

right and did not give the plaintiff, LESTER F. MUR-
RAY, one-half of the main traveled portion of said road-

way but that in direct violation of the statute crossed

the center line of said roadway and onto that portion

of the roadway which was being lawfully and legally and

properly used by the plaintiff, LESTER F. MURRAY.
Appellants likewise contend that the Trial Court's

ruling was in direct conflict with 49-510 of the Idaho

Code which provides that a motorist, in crossing an inter-

section, shall at all times cause his vehicle to travel on

the right side of the highway unless such right side is

obstructed; thus, a construction of this Section would

mean that if the appellee intended to make a left turn,

he should have to stay on his right side of the highway

until he had crossed the intersection and should then enter

the intersecting road on his side, which would be his

right side of the intersecting road. This he failed to do,

and he turned across the center line and was starting into
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the intersecting road, a distance of 40 to 45 feet north

of the intersection, which said conduct on his part was

contrary to that provision of the statute.

Appellants also contend that the conduct of the de-

fendant under the evidence adduced is in direct viola-

tion of Section 49-509 of the Idaho Code which provides

that Upon all highways of sufficient width, except one-

way streets, the driver of vehicles shall drive the same

upon the right one-half of the highway and shall drive a

slow-moving vehicle as close as possible to the right-hand

edge of curb of such highway unless it is impracticable

to travel on such side of the highway and except when

overtaking and passing another vehicle. The defendant's

conduct as elicited by the evidence in this case is clearly

in violation of this Section of the Code because the de-

fendant did not drive said vehicle upon the right half

of the highway, but on the contrary was at the time of

the accident driving his motor vehicle upon the left-hand

side of said highway and did, contrary to statute, drive his

said truck into the side of the appellant's, Murray's, car.

(Tr. 46, 47).

Appellants likewise contend that the defendant's con-

duct as shown by the evidence is directly contrary to Sec-

tion 49-516 of the Code in that said Section provides that

an approach for a left turn shall be made in that portion

of the right one-half of the roadway nearest to the center

line thereof and after entering the intersection, the left

turn shall be made so as to leave the intersection to the

right of the center line of the roadway being intersected.

This the defendant did not do, but in direct violation

of the statute turned across the center line of the high-

way and commenced entering the intersecting road, or

upon the left half thereof, such left being determined by

the left-hand of the driver making such left turn.

Appellants likewise contend that the evidence clearly

shows that the appellee-defendant violated the provisions
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of Section 49-519 of the Code which provides that no per-

son shall turn a vehicle from a direct course upon a

highway unless and until such movement can be made

with reasonable safety, and then only after giving a clearly

audible signal by sounding the horn if any pedestrian may
be affected by such movement or after giving an appro-

priate signal as provided by Section 49-519. The statute

provides, it seems to us, that no left-hand turn can be

made upon a highway unless the same can be made with

reasonable safety, and the giving of an appropriate signal

does not relieve the operator or the one making the left-

hand turn from the obligation of refraining from thus

turning unless and until the same can be done with reason-

able safety. That such turn could not be made in this

case is very evident from the fact that the turn was at-

tempted before defendant reached the intersection and

still drove into the side of the car operated by appellant

LESTER P. MURRAY.
The Trial Court in his Memorandum Decision made

some reference to the fact that the evidence of the plain-

tiffs showed that the defendant had signaled his intention

to turn left. With this statement of the Trial Court we
respectfully take issue.

The witness TILLOTSON testified that appellee Mc-

FARLAND told the witness that he signaled before he

turned to the left; but signalling for left turn is no com-

pliance with Section 49-519 of the Code, which said Sec-

tion requires that a signal be given continuously for not

less than the last 100 feet traveled by the vehicle turning.

We submit that the evidence shows that the appellee's

conduct was in clear violation of all of the foregoing sec-

tions of the statute.

This Court's attention is called to the case of Hamil-

ton v. Carpenter, 290 Pac. 724, 49 Idaho 629, wherein the

Supreme Court of Idaho held that the vehicle law antici-

pates that cars proceeding in opposite directions should
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pass each other on the right-hand side, and further holds

in the following language:

"Therefore, when one collides with another to

his left of the center line of the highway, he is prima
facie guilty of negligence which is prima facie deem-
ed a proximate cause of any damage resulting."

It follows, therefore, it seems to us, that any viola-

tion of the Code would be prima facie evidence of

negligence, and if such be true, the Honorable Trial Court

was not justified in granting defendant's Motion for Non-

Suit because by proving a violation of the Code in the

language of the Hamilton v. Carpenter case, supra, the

plaintiff had made a prima facie case of negligence against

the defendant which was never overcome.

Certainly the burden was upon Appellee to go for-

ward to explain his presence upon the wrong side of the

highway, if he could so do, in compliance with his statu-

tory duty and his obligation to exercise reasonable care

under all the circumstaces. The lack of eye witnesses, or

the loss of memory on the part of Appellant Lester F.

Murray, should not defeat his recovery, nor preclude him

from having the matter considered by a jury.

We respectfully submit that the judgment of the

Trial Court entered upon the directed verdict should be

reversed and the cause remanded with instructions to

grant Appellants a new trial.

BEN PETERSON,
Pocatello, Idaho

ARTHUR H. NIELSEN,
Salt Lake City, Utah

Attorneys for Appellants


